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IN  THE   HIGH   COURT  0F  RERALA  AT  E     AKuliAM

PRESENT

THE  HONOuRABI]E  MR.   ]usTlcE  EAsvmRAN  s.

THtJRSDAY,   THE   27TH  DAY   OF  MZRCH   2025   /   6TH   CHAITHRA,    1947

RFA  NO.   52   0F  2009

AGAINST   THE   ruDGMENT   DATED   19.12.2oo2   IN   os   No.79   oF

1989  OF  pRINclpAL  SUB   cOuRT,   KOLLm¢

APPEliLENTS/ADDITIONAI-D72   TO  D74 :

K.SAVITHRI,   W/O.               AKARZEN    {D33)  ,

AENINNAVILA  VEEDU,KOTIAPPURAM, ,   PARAV'OOR  P. 0. ,

KOLIAM  DISTRICT.

pAmmKumR,   s/O.             AKARZEN
ARANINNAVIIiA  VEEDU,KOTTAPPURAM, ,   PARAVOOR  P. O. ,

KOLLzn¢  DlsTRlcT .

pADMAKunmRI ,   D/o.              AKARAN

ARZININNAVIIA  VEEDU,   ROTTAPPURAM, ,   PARAVOOR  P.O. ,

KOI.IchM  DISTRICT.

8¥  anvs .
N . v . sanll¥A
emNu  V¥ASAN  PETER
P.B.KRISHNEN(K/1193/1994)

S.V.BALAKRISHNA  IYER   (SR. )  (B-75)

p.B.suBRzanmN¥AN(K/1145/2oog)

SABU  GEORGE (K/000711/1998)

B.AIIUSREE(K/000951/2016)
AIS"ARYA  MOHAN (K/274/2020)

RESPONDENTS/PIAINTIFFS   1   TO   10 DI   TO  D71 D75   TO  D87   AND

ADDITIONAL  PIAINTIFFS   13  AND   14:

ENrmA  BHAI
D/0.   um4INI,    (DIED   18.o8.2oo6)  ,   LRs   -AI]I>ITIONAI[
D78   T0  D85,   VIDE   IA  3482/06,   DATED   04.08.2007)  .
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SUBHADRA  "/0.   VIDYADHARAN

(s/o.urmlNI) ,   AGED   6o  ¥EARs,   ARANINNAvlLA  vEEDu, ,
PAMPURAM  CHERRY,   KAlilluvATHUKKAI.   P. 0.  ,   KOLLZD4

DISTRICT .

SULOCHANA  D/O.   VIDYADHARZEN

AGED   40   YEARS,   ARANINNAVILA  VEEDU,   PAMPURAM

CIIERRY,   KAliliuvATHUKKAli   P.O. ,   KOIiLAM  DISTRICT.

SATHEESAN   S/O.   VIDYADHARAN

AGED   34   YEARS,   ARANINNAVILA  VEEDU,   PAMPURAM

CHEREY,   KAIILUVATHUKKAII   P. O,. ,   KOLIIAM  I)ISTRICT.

dAGADAmm,   D/o.   vlD¥ADHARAN
AGEI)   29   YEARS ,   ARZININNAVIIiA  VEEDU, PAMPURAI4

CHERRY,   KAIILUVATHUKKAII   P.O.  ,   KOLILAM  DISTRICT.

SOBEIZENA,   D/O.   VIDYAI)IIARAN

AGED   24   YEARS,   ARANINNAVILA  VEEDU,   PAMPURAI4

cHERRy,   KALLuvATHUKKAI]   p.o. ,   KOLLan4  I>ISTRlcT.

V.VIJAYANANI)AN,   S/O.   VIDYADHARAN

AGED   23   YEARS,   ARZENINNAVILA  VEEDU,   PAB@URZD4

CHERRY,   KALLUVATHUKKAL   P.O. ,   KOLILZ\M  DISTRICT.

v. sATHyASRELmT  D/o.   vlDyADIIARA?a

AGED   20   YEARS,   AENINNAVIIiA  VEEDU,   PAMPURAM

cHERR¥,   KAI,I,UVATHUKKAL  p.o. ,   Kol.Lzn¢  DlsTRlcT.

KUNCHUKALI   SARADA   (P9)     (DIED   08.02.2003

I-RS  ADDITIONAL  P   13   &   P   14  VIDE   IA  2760/06,   DATED

04 . 08 .2007)  .

V. SUDEVAN,    S/O.   VIDYADHARZEN.

(D36  wllo  eras  TRANspOsED)  ,   ARZENIENAvlLA  vEEDu,
PAMPURAM  CHERRY,   PARIPPAliLY  P.0. ,   KOIiliAM

DISTRICT.

RAI4AN,    S/O.    GOPAliAN

(D1)     (DIED)  ,   IIRS   D61   TO  D63.

VASUDECZEN    (D2)    S/0.   RESAVAN

(DIED)  ,   I.RS   D64   TO  D67.
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SADANANDAN    (D3^)    S/O.    RESAV:ZEN    (DIED)

I.RS   D68   TO   D71.

BHASURANGI ,   D/0.   BEIZIVANI

AGED   45   ¥EARs,    sAsl   MZENDIRzn4,   VAIATHUNGZEL,

AKKOLIII   CHERRY,   RAYYANAD  VIIillAGE.

HARIDASAN,    S/O.    GOPALZIN

AGED   35   ¥EARs,   sAsl  imNI>IRZM,   vALATHtINGAL,
AKKOLIII   CHERRY,   MAYYENAD  VILIIAGE.

SASIDHARAN,    S/O.    GOPALAN,   AGED   32   YEARS

SASI   MZENDIRZM,   VALATIIUNGAli,   AKKOLIII   CHERRY, ,

m¥¥ANAD  vll[IAGE.

RADHAMONY,   D/0.    BHAV:ANI

AGED   30   YEARS,    SASI  MANDIRAM,   VALATHtJNGAli,

AKKOLIIi   CHERRY,   RAYYANAD  VILIAGE.

COPALEN,     (DIED)

s/o.   vELu,   AGED   6o   ¥EARs,   suKtr  nmNDIRZM,
CHOZHIYAKKODU  CHERRY ,   KUIATHUPPUZHA  VIIiIAGE.

(R18   DIED   ISSUEliESS  AND   THAT   HE   HAS  NO  IiEGAli
HEIRS  AS   PER  ORDER  DATED   18/12/2009   IN  IA
4508/09)

THANKAIn4A  D/o.   vELu
AGED   5o   yEARs,   dAyANTHI  BHzlvENAI,   suKtr  imNDIRAM, ,
CHOZHIYAKKODU   CHERRY ,   KULATHUPPUZHA  VII.LACE.

*

BHARGZIVI    (DIED)    D/O.   VEI-U

(HAD  ASSIGNED   RIGHTS   TO  D37)  .

ANANDAN,    S/O.   VEIIU  AGED   55   YEARS

KODUMOOTTIIi  VEEDU ,   KOTTAKKARUM  CHERRY ,i  PARIPALLY.

BIIARAIH¥,   D/O.   VELU

(HAD  ASSICRED   RIGHTS   TO  D37)  .
J

A104AKUNOu    (DIED)

D/O.    KOCHUPENNU,   LRS    (D20)  .

KOCHUNARAYANAN,     (STRUCK   OFF)
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S/O.   REELAKANDAN,   AGED   65   YEARS,   ARANINNAVIIA

VEEDU,   KOTTAPPURAM,    PARAVO0R  P.O.  ,   KOI]IiAM

DISTRICT .

(THE  NAME   OF  THE   24`H  RESPONDENT   IS   STRUCK  OFF
FROM  THE   PARTY  ARRAY  AS   PER  ORDER  DATED

16/03/2010   IN  IA  1077/2010)

SAKTHIDARAN,    S/0.   REELAKZENDAN

AGED   55   YEARS,   ARANINNAVIIA  VEEDU,   KOTTAPPURZM,

PARZIVOOR  P.O. ,   KOLIAM  DISTRICT.

GOPINAI)AN,    S/0.   NEELAKZENDAN

AGED   52   YEARS,   ARANINNAVIIA  VEEDU,   KOTTAPPURZM,

pARAvOoR  p.O. ,   KOI.Lzn¢  DlsTRlcT.

CIIANDRZIN   S/O.   NEELAICANDAN

AGED   47   YEARS,   ARANINNAVILA  VEEDU,   KOTTAPPURAM,

PARAVOOR  P.O. ,   K0I.IAM  DISTRICT.

SASIDHABAN   S/O.   REELAKZENDAN

AGED   45   YEARS    (COVT. SERVANT)  ,   ARANIENAVIIA  VEEDU,

KOTTAPPUR",   PARE:VOOR  P.O. ,   KOLLAM  DISTRICT.

SANTHA,   D/O.   NRElnKANDAN

AGED   43   YEARS,   ARANINNAVIIA  VIEDU,   KOTTAPptJRE,
PARZIVOOR  P.O. ,   KOI.IiAM  DISTRICT.

SATHYAN,    S/O.   NANU

AGED   52   YEARS,   ARANINNAVILA  CHAlilli  VEEDU,

OZHUKUPARA,   REDUNG0ILAM  P.0. ,   PARAV00R, ,   KOIiliAM

DISTRICT .

KOCHUPENNU  BHARGZIVI ,     (DEI.ETED)

AGED   78   YEARS

ARZENINNAVILA  CHALIIi  VEEDU,   OZHUKUPARA, ,

REDUNGOLzn4  p.o. ,   pARAvooR,   Kol,ILAM  DlsTRlcT.

IAKSHMI ,    (DELEIED)
D/0.   KOCHUPENNU,   AGED   66   YEARS

ARZENINNAVILA  CHAIIIIi  VEEDU,   OZIIUKUPARA,   NEDUNGOIiAM

P.O. ,   PARAVOOR,   KOI.IAM  DISTRICT.

COPALAN,     (DEIIETED)
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S/o.   NEELznBI   &  KoCHupENNu
AGED   72   YEARS,   ARENINNAVIIA  CHAIIIII  VEEDU, ,

OZHUKUPARA,   NEDUNGOILAM   P.O.  ,    PARE:VOOR, ,    KOIiLZu}4

DISTRICT .

RZIVINDEN,   S/0.   NABAYANAN

AGED   36  YEARS,   AENINNAVIIiA  CHAlilL  VEEDU,

OZHUKUPARA,   REDUNcoliAI4  P.O. ,   PARAV00R,   KOI.RAM

DISTRICT.

SURENDRAN,    S/O.   NARAYANAN

AGED   34   YEARS,   ARANINNAVILA  CHAlill.  VEEDU,

ozHUKUpARA,   NEDUNcol]AM  p. o. ,   pARAvooR,   Kol[Lzan4

DISTRICT .

GOURI   D/O.   KUCHUKAI.I    (DIED)

LRS   D52   TO  D60,.

SAR6TINI    (DIED   -  IIRS  ADDlhR96   TO   99   IMPLEADED)
D/O.   KUNJUKAlil   KALYENI

(TEACHER)  ,   AGED   54   YEARS,   KAI.LIL  VEEDU,
NEDUNcOLAM,    P.O. ,    PARZIVOOR,   KOIiLAM  DISTRICT.

sARAsmaTHy   (DELETED)

D/O.   KUNJUKAlil   KAliYANI

AGED   45   YEARS,    (GOVT.    SERVENT)  ,   I.C.29/727,

puNNApuRZD4  ROAD ,   KAITIIAMUKKu ,   THIRuvENENTHApuRzn4.

SULOCHAllA   (DIED   -IIRS,   ADI)ILR100   TO  R102

IMPIIEZDED)

D/O.   KUNtJtJKALI   KAliYANI

AGEI]   47   ¥EARs,   KAI]I,II,  vEEDu,   REDUNGolnM  p.o. ,
PABA:VOOR,   KOLLAM  DISTRICT.

RzivEEmRZEN   (DIED   -  I[Rs   IMPLEADED)

S/O.   KtJNTUKALI   KALYANI.

AGED   53   YEARS,   KAliLIL  VEEDU,   NEDUNcOIIAM  P.0. ,

PARAVOOR,   KOLIAM  DISTRICT.

SOMZEN,    s/O.   KUNruKAI]I   KALyANI

AGED   48   YEARS,   KAIILII.  VEEDut,   NEDUNcOLAI4  P.0. ,

PARAVOOR,   KOI.LAM  DISTRICT.
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RZDmcHANDRAN,   s/o.   COPAI.AN

AGED   38   YEARS,    (GOVT.    SERVANT)  ,   I.C.29.727,

KAliLIIi  VEEI)U,   NEDUNGOIiAM   P.O. ,    PARZIVOOR, ,    KOLLZD4

DISTRICT .

ZuKAEN,    S/O.    PADMENABHAIl    (DIED)

LRS   D72   TO  D77)  .

V. CHANDRASENAN,    S/O.   VII)YADHARAN

ARZENINNAVILA  VEEDU,    PAMPURAI4  CHEREY , ,

KALI]UVATHUKKAI-P. 0. ,   HOLlfiM  DISTRICT.

V. TAXADEVAN,    S/O.   VIDYADIIARZIN

ARANIENAVIIA  VEEDU,   PAMPURAM  CHERRY , ,

KAI.LtJVATHUKKAI-P.O.  ,   KOLLAM  DISTRICT.

BHZISI,   S/O.   BASKABAll,   AGED   32   ¥EARS

RETHI  imNDIRZD4,   MUNDAylL  cHERRy,   VARICAIA  vlLIAGE.

SURENDRAN,   AGED   35   YEARS    (TENANT)

AENIENAVILA  VEEDU ,   KOTTAPURZD4  CHEREY ,   PARAVOOR

P.O. ,   KOI.IAM  DISTRICT.

SREEKUMAR    (DEliETED )

AGED   30   YEARS    (TENANT)

ARAN.INNAvlLA  vEEDu,   KOTTApuRm4  cHERRy ,   PARZIVOOR
P.O. ,   KOI.IiAM  DISTRICT.

SASIDHARAN    (DELETED)

AGED   35   YEARS    (TENANT)

ARANINNAVILA  VIEDU,   KOTTAPURAM  CHERRY ,   PARZIVOOR

P.0. ,   ROI]LAM  DISTRICT.

SUGATHAN    (DEI-ETED)

AGED   28   YEARS    (TENANT)

ARANINNAVIIA  VEEDU ,   KOTTAPURAM  CHERRY ,   PARAVO0R

P.O. ,   KOI.IAM  DISTRICT.

SUGUNAN    (DELETED)

AGED   39   YEARS    (TENANT)

ARANINNAVILA  VEEDU ,   KOTTAPURAM  CHERRY ,   PARAVOOR

P.O.  ,   KOI]IIAM  DISTRICT.
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NAZEEM  AGED   36   YEARS    (TENANT)

ARZININNAVIIiA  VEEDU,   KOTTAPURAM  CHERRY ,   PARAV00R

p.o. ,   Kol.Lm¢  DlsTRlcT.

GOPAliAN  AGED   38   YEARS    (TENANT)

ARANINNAVIIA  VEEDU,   KOTTAPURAM  CHERRY ,   PARAVOOR

P.0. ,   KOLliAM  DISTRICT.

SIIAMSUDEEN    (DEIIETED)

AGED   47   YEARS    (TENANT)

ARZINIENAVIIA  VEEDU ,   KOTTAPURZD4  CHERRY ,   PARAVOOR

P.O. ,   KOLIAM  DISTRICT.

BAHUDEEN    (DEliETED)I

AGED   50   YEARS    (TENANT)

AENIENAVILA  VEEDU ,   KOTTAPURAM  CHERRY ,   PARE:VOOR

p.O. ,   KOI]Lzan¢  DlsTRlcT.

56           MOHANAN    (DELETED)

AGED   37   YEARS    (TENANT)

ARANINNZIVILA  VEEDU,   KOTTAPURAM  CHERRY ,I  PARZIVOOR

P.O. ,   KOLIAM  DISTRICT.

57

58

59

60

61

GOVINDHANKUTTY  AGED   49   YEARS    (TENANT)

ARZENINNAVIIA  VEEDU ,   KOTTAPURZD4  CHERRY ,    PARZIVO0R

p.O. ,   KOI.Lzn¢  DlsTRlcT.

I)R. S.RAJU    (DELETED)

AGED   38   YEARS    (TENANT)

ARANINNAVILA  VEEDU,   KOTTAPURZD4  CHERRY ,   PARAVOOR

P.O. ,   KOLliAM  DISTRICT.

P.GZENGADHARAN  PIIilAI    (DIED   -ADDL.R92   TO  R95

IRELEADED)

SAKTHI   VIHAR,   KALAKKODE   CHERRY,    POOTHAKKUILAM

p.o. ,   KOLLzan¢  DlsTRlcT.

sARAswATH¥  Aiom
W/O.   GENGADHARZEN   PILIAI,    SAKTHI   VIHAR,   KAliAKKODE

CHEBR¥,   PO0THAKKuld\M  P.O. ,   KOLIAM  DISTRICT.

RAdArmm,    (DIED  -  I,Rs   IMpl[EADED)

D/o.   GOuRI ,   NATARAr  BIIZIVAN

KALI-UVATHUKKAI]   P. O. ,   KOI-LAM  DISTRICT.
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M.S.ANAND    (DIED   -IiRS   IMpliEADED)

S/O.   COURI,    SANTHI   BHA:VAN

KOoNAyll],   pARAvOOR  p.O. ,   KOI,Lzan4  DlsTRlcT.

SARASArm4A  D/o.   GouRI   SANTHI   BIIZIVAN

KooNA¥II.,   pARAVooR  P.o. ,   KOLLzn¢  DlsTRICT.

MADHAV:AN   CHZENDRA  MOHAN    (DELETEI))

s|o.  cgr5f rITi
SENTHI   BHAVEN,   KOONAYIL,    PARAVOOR  P.O.  ,   KOIilLAM

DISTRICT .

(R31   T0  R33 38,   48   TO   51,   54   TO   56,   58  AND   R64

ARE  DEI.ETED   FROM  THE   PARTY  AREAY  AT   TIIE   RISK  OF

THE  APPELIENTS  AS   PER  ORDER  DATED   18/12/2009   IN
IA  4508/2009)

nmDHAVAN  coplNATHAN,    (DIED   -  I[RS   IMpl[EADED)

S/O.   COURI

SANTIII   BHAVEN,   K00NAYIL,   PARAVOOR  P.O. ,   KOI]IAM

DISTRICT .

66           MADHAV:AN   RZIVEENDRZEN,     (DIED   -LRS   IMPI.EAI)ED)  ,

S/O.    GOURI

SANTHI   BHA:V:ZEN,   K00NAYIIi,   PARAVO0R   P.O. ,   KOLLZD4

DISTRICT .

67

68

69

70

GOURI   OMENA,    (DIED   -  IiRS   IMpliEADED)

D/O.    GOURI,    SANTHI   BHAVEN,   KOONAYIL,    PARZIVOOR

P.O. ,   KOI.LAM  DISTRICT.

bnDHAV:AN  sormN,   s/o.   couRI
SANTIII   BHAVEN,   KOONAYII.,   PARAVO0R  P.O. ,   KOI.IAM

DISTRICT .

nnDHZIVAN  HARIDASAN,   s/o.   GouRI
SANTHI   BHAVEN,   KOONAylL,   PARZIVOOR  p.O. , ,   KOLlnM

DISTRICT .

sAvlTHIRI ,   w/o.RAimN  copAIAN
AGED   71   ¥EARs,   SATHEESH  imNDIRzn4,   VARINBZLM

cHERE¥,   RAI.I.uVATHUKKAI]  p.o. ,   Kol.Lzn¢  DlsTRlcT.
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THtJIASI  AIIIAS   THULASEEDHABAN

AGED   50  ¥EARs,   s/O.RznnN  copAlnN,   SATHEESH
MANI)IRZM,   VARINdAM  CHERRY,   KAI.I.UVATHUKKAL   P. O. ,

KOLLzn¢  DISTRlcT.

YAMUNA,    D/O.    RZD4AN   COPAILEN,

AGED   40   YEARS,    SATHEESH  MANDIRZM,   VARINdAM

CHERRY,   KAI-LUVATHUKKAL   P.O. ,   K0I.IiAM  DISTRICT.

KunmRI,   AGED   5o   ¥EARs
D/O.   VASUDEVAN,    (D2)  ,   ARANINNZIVILA  VEEDU,

KOTTAPPURAM,   PARAVOOR  P.O. ,   KOI.IiAM  DISTRICT.

SURESH   KUMAR,   AGED   45   YEARS

S/O.   VASUDEVAN,   ARZENINNAVILA  VEEDU,   KOTTAPPURZD4, ,

pARAvOOR  p.O. ,   KOLLzan¢  DlsTRlcT.

StJNII.,   AGED   40   YEARS

S/O.   VASUDEVAN,   ARANINNAVIIA  VEEDU,   KOTTAPPURAM, ,

PARZIV00R  P.O. ,   KOI-IEM  DISTRICT.

SIIivI,   AGED   38   YEARS
D/O.   vAsuDEVAN,   plAVILA  vEEDu,   pOOTHAKKulm¢  p.0. ,
PARAVOOR,   KOI.LAI}¢  DISTRICT.

LALITHA,   AGED   55   YEARS

W/0.    SADANANI)AN    (D3)  ,   ECHAVIItA  VEEDU,    CHATHANNOOR

P.O. ,   KOIilAM  DISTRICT.

VldAYAN,   AGED   35   YEARS

S/O.    SADANANDAN,   ECHAVIIA  VEEDU,    CEIATHANNOOR

P.0. ,   K0IiliAM  DISTRICT.

IiATHA,   AGED   32   YEARS,   D/O.    SADANANDAN

ECHAV.ILA  VEEDU,    CHATHANNOOR   P.O. ,   KOIiLZD4

DISTRICT .

LATHIKA,   AGED   30   YEARS,   D/O.    SADANANDAN

ECHAvr[LA  VEEDU,   CHATHANNooR  P.o. ,   Ko[]LAI4

DISTRICT .

pADemRAOAN  AGED   29   ¥EARs

S/O.                 AKARAN    (D33)  ,   ARANINNAVIIA  VEEDU, ,

KOTTAppuRAM,   PARZIVOOR  p.o. ,   KOI.Lzan4  DlsTRlcT.
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SREEDEVI,   AGED   26   YEARS

D/O.                 ARARZIN ,   ARANINNAVIIA  VEEDU ,

KOTTAPPURAM, ,   PARAVOOR  P.O. ,   KOI.IiAM  DISTRICT.

PADMINI,   AGED   23   YEARS

D/O.                 AKARZIN ,   ARANINNAVILA  VEEDU,

KOTTAPPURAM, ,   PARZIVOOR  P.O. ,   KOI.IAM  DISTRICT.

SAROJINI,   D/O.   ANANDA  BHAI    (P1)

ENAppURATHu  vEEDu,   PERIGABmLA,   KAI[LI¥ooR, ,
TRlvrmRUM.

RAJENDRZEN,    S/O.   ANANI)A  BHAI

HousE  No.   24 ,   AlsDmR¥A  NAGAR,   KESAVADASApuRAM. ,

PATTOM,   TRIVANDRUM.

DR. REim  CHANDRASENAN ,

D/0.   ANANDA  BHAI,   HOUSE  NO.   24,   A'ISWARYA  NAGAR, ,

RESAVADASAPURAM,   PATTOM,   TRIVANDRUM.

SARADA   (WIRE   OF  DECEASED   SON  0F  ANANDA

BHAI)  ,   SARADA  NlvAs,   KOODATHINKtr  Roam, ,

KULASEKHARAPURAM,   KEN  AKUMARI   DISTRICT,   TAMIL

NZDU

SHYLAJA,   ``RESHMI'' ,   KOTTAPPURAM

PARAVOOR  P.O. ,   K0I.IiAM  DISTRICT.

(IMPLEADED  VIDE   IA  2760/2006  DATED   4.8.20)

THE   SECRETARY,    SNVRC  BANK

pARAvooR  p.o. ,   Kol.Lzn¢  DISTRICT.

(IREIEADED  VIDE   IA  2760/2006  DATED   4.8.20)

CHANDRIRA,   D/O.   KtJNCHUKALI   SARAI)A   (P9)

THEKRE   PliAVIIA  VEEDU,   KOONAYIIi   CHERRY,   PARZIVOOR

P.O. ,   KOI-IiAM  DISTRICT.

(IMPLEADED  AS  ADDI..P13  AND   P14  VIDE   IA  2760/2006
DATED   4.8.20)

SURESEN,

S/O.   KUNCHUKALI   SARAI)A,   THEKKE   PLZIVILA  VEEDU,

KooNA¥IL  cHERR¥,   pARAvooR  p.o. ,   KOLLzan¢  DlsTRlcT.
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ADDII.R92.  G.    SURENDRAN   PIIIIiAI ,,

S/O.   GZENGADHARAN   PILLAI,   AGED   53,   RESIDING  AT

NIDHI ,   KooNArll],   PARA:vooR  posT,   KOLLm¢  DlsTRlcT.

ADDli.R93   G.    dzLYAPRASAD,

S/0.   GENGADHARAN  PII.IAI,   AGED   48,   RESIDING  AT
SAKTHI  vlEIAR,   KALAKKODE,   pOOTHAKULzn4  p.o. ,

PARAVOOR,   KOI.IiAM  DISTRICT.

ADDL. R94   G.BHADRAKUMAR,

S/O.   GZINGADHARAN  PIIIIAI,   AGED   46,   RESII)ING  AT

SAKTHI   vlHAR,   KAILAKKODE,    poOTHAKULzan4  p.O.  ,

PARAVOOR,   KOI.LZ"  DISTRICT.

ZDDII.R95   S.    GEETHAKUMARI,

D/0.   GZENGADIIARAN  PILIAI,   AGED   43,   RESIDING  AT

ASHOK  BHAVENAI,   Kul[ArmA,   KlzHAKKENADA  p.o. ,
pARlppAI.Ly,   KOLLm¢  DlsTRlcT.

(LRS   0F  DECEASED  D59  ARE   IMpliEADED  AS  ADDITI0NAli  R92   T0
R95  AS   PER  OREER  DATED   17/02/2014   IN  IA  174/14)

ADDI].R96   suDHARImNI ,

D/o.   sARorlNI,   AGED  54  yEARs,   REslDING  AT  RAI]I-IL
VEEDU,   NEDUNcoliAM  P.O.  ,    PARAVOOR,   KOLLZD4

DISTRICT .

ADDL.   R97

ADI)I.   R98

SATHI ,
D/O.   SAROTINI,   AGED   48   YEARS,   RESIDING  AT  KAliLIL

VEEDU,   NEDUNcOILAM  P.O.  ,    PARAVOOR,   KOIILAI4

DISTRICT .

SHEELA,

D/O.   SARodlNI,   AGED   43  YEARS,   RESIDING  AT  KAI.IilL
vEEDu,   REDUNcoLZD4  p.O. ,   pARzlvooR,   KOLlnM
DISTRICT .

(ADDITIONAI,  R96   TO  R98  ARE   IMPLEADED  As   LEGAL
REPRESENTATIVES   OF  DECEASED  R37   AS   PER  ORDER  DATED

11/06/2015   IN  IA  2178/2014)

ADDli.   R99 SUSEELA,

D/O.    SULOCHENA,   AGED   48   YEARS,   RESIDING  AT
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VIIiAYIII  VEEDU,   NEDUNcOLAM  P.O. ,    PARZIVOOR,   KOIiLAI¢

DISTRICT .

ADDI| .

R100

ADDL .

SUI.EKHA,

D/0.    SUI-OCHANA,   AGED   42   YEARS,   RESIDING  AT

vllA¥II[  vEEDu,   NEE)UNcoLzm  p.o. ,   pARZIVooR,   KOLLzn4
DISTRICT .

SUJA'
R101        D/O.    SULOCHENA,   AGED   38   YEARS,   RESIDING  AT

vlLAyll[  vEEDu,   REDUNcOLzn4  p.o. ,   pARAvooR,   KOLlnM
DISTRICT .

ADDli.        SUMZITHI ,

R102        D/0.    SULOCHENA,   AGED   33   YEARS,   RESIDING  AT

VIIAYIL  VEEDU,   NEDUNcOILAM  P.O. ,   PARAVOOR,   KOLLZD4

DISTRICT .

(anDITloNAI,  R99   To  Rlo2  ARE   IMpl[EAI>EI)  As  LEGAI.
REPRESENTATIVES   OF  DECEASED   R39  AS   PER  ORDER  DATED

11/06/2015   IN  IA  NO.2202/2014)

ADDL.       T.   RAJENDREN  PIIiIAI ,
R103        S/O.   dANARDHANAN  PIIIIiAI,   AGED   56   YEARS,

SANGEETHA,   FROM  RAJEslmRI  MANDIRZD4,   pooTHAKKulnM

P.O. ,   K0IILZD4  DISTRICT-691302.

(ADDITIONAL  R103   IS   I'MPREED  AS   PER  ORE)ER  DATED   05/11/2020
IN  IA  2702/2016)

ADDL.        K.    SADANANDAN,

R104        AGED   66   YEARS,    S/O.   RESAVAN,   RESIDING  AT   OMAli

KOTTAPPURAM,   PARE:VOOR,   KOLliAM  DISTRICT-691301.

(ADZ)ITIONAli  R104   IS   IMpliEADED  AS   PER  OREER  DATEI)
05/11/2020   IN  IA  NO.876/2018)

ADDI..       SolnRAJAli
R105        AGED   70   YEARS

H/O   SARASVATHI,   I.C.   28/876,   RAITIIAMUKKU,   PETTAH

P.O. ,   THIRUVENENTHAPURAM  TAliuK.

ADDli.       M.S.   MINI

R106        AGED   48   YEARS
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D/0   SARASVATHI,   I.C.   28/876,   KAITHAMUKKU,   PETTAH

P. O. ,   THIRUVENENTHAPURAM  TAIUK.

ADDli.       M.S.   ANI

Rlo7       AGED   46  rEARs
s/o  sARAsimTHI,   I.c.   28/876,   KAITIIAMUKKu,   PETTAII
P.O.  ,    THIRUVANANTHAPURZD4  TAIIUK.

ADDL.        M.S.    SHENI

R108        AGED   44   YEARS

D/o   SARASRATHI,   I.c.   28/876,   KAITHArm]KKtr,   PETTAII
P. O. ,   THIRUVENENTHAPURAM  TAIUK.

THE  IHGAL  HEIRS   OF   THE  DECEASED  R38  ARE   IMpliEADED  AS

ADDITIONAL  RESPONDENTS   105   TO   108  VIDE   OREER  DATED
rl2 / T2 / 2:2;  Tr] TA 1 / 2:2 .

ADDli.        RATAMONY

R109        D/O.   RAVEENDRAN,   AGED   35,   ANEVIKA,   NEAR  KALlilli

VEEDU,   NEDUNcOILAM  P.0. ,   KOIIIIAM  DISTRICT   -691

334.

ADDI..       MINI

R110        "/0.    SATU,   ANEVIKA,   NEAR  KAliLIL  VEEDU,   REDUNcOLZD4

P.O. ,   KOIILAM  DISTRICT.

(THE   LEGAL   HEIRS   OF  THE  DECEASED   40TII  RESPOREENT  ARE
IMPLEADED  AS  ADDITIONAL  RESPONDENTS   109  AND   110   VIDE   ORDER

DATED  27/3/25   IN  IA  1/24)  .

ADDL .

Rill

AI)DI, .

R112

ADDIJ ,

R113

NATARAJAN   ,   AGED   76,

s/O. RArAm4zi,   CHANDRAV.ILASAM,   VENGOD ,   pALAyAMKUNNu

P.O.,   TRIVANDRUM  -695146.

StRENDEN,   AGED   64,
s/O.   RAdAm4A,   NATARAOA  BHAVEN,   pzLMpuRAM,

KAI]LUVATHUKKAli   P. 0.  ,   KOLILAM  DISTRICT.

SURESH,   AGED   53

S/o.   RABiAmm,   NATARA4A  BHzlvEN,   pAMpuRAM,

KALLUVATHUKKAL   P.O,. ,   KOIiLZD4  DISTRICT   -691578.
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THE   IiEGAL   HEIRS   OF   THE  DECEASED   61ST  RESPONDENT  ARE

IMPI.EADED  AS  ADDITIONAli  RESPONDENTS   111   TO   113  VIDE   ORDER

DATED  27/3/25   IN  IA  3/24

ADDL .

R114

ADDII .

R115

PREM  ANAND,   AGED   45,

S/O'.   M.S.   ANAND,   ATHORIA  BHAV:AN,   KOONAYIIi,

PARAVO0R  P.0. ,   KOLIIAM  DISTRICT  -691301.

PREM  PRAKASH,   AGED   40,

S/0.   M.S.   ANAND,    SANTHI   BHZIVEN,   KO0NAYIIi,

pARZIVooR  p.o. ,   KOLLznd  DISTRlcT  -691301.

THE  LEGAli   HEIRS   OF  DECEASED   62ND   RESPONDENT  ARE   IRELEADED

AS  ADDITIONAI.  RESPONDENTS   114  AND   Ills  VIDE   OREER  DATED

2:I / 3 / 2:i  I:" I:A 5 / 24

ADDII.       KANTHAIENI,   AGED   64,

R116        w/O.   imDHAVAN  coplNATHAN,   coKulLAM,   Nt]EKKUNILAM,

vALI]IKKODE   p.O. ,   pATHANAnflHITTA  p.O.

PIN  -695   653.

ADDli.       VIPIN,   AGED   40,

R117        s/O.   imDHAVAN  coplNATHEN,   GOKULAM,   NBEKRI7NIILz`M,

VAI]LIKKODE   P.0. ,   PATHENJREHITTA  P.O.

PIN  -695   653.

ADDII.       REKHA  COPINATH,   AGED   37,

R118        D/O.   imDIIzlv:ZEN  coplNATHAN,   cOKulLAM,   NeEKKUNII[AM,

vAI]I,IKKODE  p.O. ,   pATHENrmHITTA  p.0. ,
PIH-695   653.

THE   IiEGAL   HEIRS   OF  DECEASED   65TH  RESPONDENT  ARE   IMpliEADED

AS  ADDITIONAL  RESPONDENTS   116   T0   118  VIDE   0REER  DATED

2:I / 3 / 2:5  ". TA r| / 24

'                   ADDII.       LALITHA,   AGED   65

R119        W/O.   RZIVEENDEN,   SREETYOTHI,   CHIRAKKABA  THAZAM,

CHIRAKKARA  P.O. ,   KOIiLZD4  DISTRICT   -I   691578.

ADDli.        YAMUNA,   AGED   40

R120        D/O.   RZIVEENDRAN,    SABHALYAM,   CIIEERA  VIIA,   THAZIIAM,

cHATHENooR  p.o. ,   KOLlnM  -691572.
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SINDU,   AGED   37

D/O.   RA:VEENDRZIN,    CHARUVIIiA  VEEDU,   KOONYIL,

pARAvooR  p.o. ,   Kol.Lzn¢  -691301.

-,  AGED  35
R122         S/O.    SREETYOTHI ,    CHERAKKARA,   THAZHAM,    CHURAKKABA

P.O. ,   KOLIAM  -691578.

THE  LEGAI]   HEIRS   0F  DECEASED   66TH  RESPONDENT  ARE   IMPLEADED

AS  ADDITIONAli  RESPONDENIS   119  AND   122  VIDE   ORE)ER  DATED

2:I I 3 I 2:5  TIN  I:A  9 I 2A

ADDIJ ,

R123

ADDIJ ,

R124

ADDII .

R125

ADDL .

R126

]A¥AKunmR,   AGED   55,
S/O.   GOURI   OENA,   SANTHI   BHAVEN,   KOONYIII,

PARAVOOR  P.O. ,   KOLliAM  -691301.

JAYASANTHI,   AGED   52 ,

D/O.   COURI   OMENA,    SANTHI   BHAVEN,   KOONYII.,

PARZIVOOR  P.0. ,   KOLILAM  -   691301

BALAMUELI,   AGED   49

S/O.    COURI   OMENA,    SANTHI   BHAVEN,   KOONYIII,

pARAvooR  p.O. ,   KOI.Lzn4  -691301.

SUIAdA,   AGED   45,
D/O.GOURI   OMAHA,    SENTHI   BHAVEN,   KOONYIIi,   PABA:V00R

P.0. ,   KOI.IiAM   691301.

THE   LEGAL   HEIRS   0F  DECEASED   67TH  RESPONDENT  ARE   IMPLEADED

AS  ADDITIONAli  RESPONDENTS   123  AND   126  VIDE   0REER  DATED

2] / 3 / 2:5 T" TA T| / 24 .

By  anvs.
MINI   GANGADHARAN   FOR  R90   &  R91

SRI.AliEXANDER  GEORGE   FOR  R82

SRI.ABRAHAM  GEORGE   JACOB  FOR  R46

SRI . s .BIru  KlzHAKKANELA
SRI.M.RAdENI>Rzn¢  NAIR  FOR  Rlo3   &   1o4

SRI.B.SURESH  KumR  FOR  R89
SRI.StJENY  ZACHARIA  FOR  R2,   R3,   R5,   R6,   R8,   R10
SMT . M . SANTHY

SRI.SUNII-N.SHEN0I   FOR  R99,   R100,   R101   &  R102
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SRI.K.`v.vlNOD  Foe  R99,   Rloo,   Rlol   &  Rlo2

I H I S      RE GUIAR      F I RS I      APPEAII      HAV.ING      COIE      UP      FOR

HEARING/ORDERS     ON     14.02.2025,      THE     COURT     ON     27.03.2025

DEI.IVERED   TIIE   FOI.LOWING :
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BEA  NO.   52   0F  2009

JUDGMENT

Defendants 72 to 74 in O.S.No.79/1989 on the files of Principal

Sub Court, Kollam have come up in the present appeal.   Suit is for

partition, in].unction and consequenti.al reliefs.

2.       Thebrieffacts necessaryforthe disposal of the appeal, ,are

as follows:

The plaint A schedule property having an extent of 12 cents and

8 schedule property having an extent of lo cents originally belonged

to Paranthiyil Veylu Mangattu Family.  The properties were given to

Anandan  Raman  as  ottikuzhikanam- for  a  consideration  of  14oo

pa7iam as per ottikuzhikanam document dated 3.12.1o78 M.E.  The

properties were thus remaining in thei possession of Anandan Raman.

Anandan Raman died leaving behind his wife Kurumba and nine

children,    Kesavan,    Velu,    Neelakandan,    Krishnan,    Gopalan,

Kochuupennu,  Kunjamma,  Ummini,  Kun].ukali.     The  appellants

traced their title to the predecessor-in-interest, Karunakaran, who is

the son of Kunjukali.     'The plaintiffs are the legal heirs of ummini,

the 8th child of Anandan Raman and Kurumba. The .9th plaintiff is the

daughter  of  Kunjukali.    The  5th  and  6th  children,  REshnan  and
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Kunjamma,  died  issueless.    Kunjukali  had  four  children,  the  9th

plaintiff, the 26th defendant, Kalyani and Karunakaran.  Karunakaran

is the 33rd defendant in the suit.  The appellants, are the legal heirs of

Karunakaran, the 33rd defendant.    For a better appreciation of the

flow of title, the genealogy chart of the family is appended in this

judgment at page No.45.

3.       While so, the members ofthejoint family of the original

jenmi  filed  O.S  No.134/1966  before  the  Munsiffs  Court,  Kollam

against  plaintiffs  1  to  9  and  defendants  1  to  36  in  this  .case  for

redemption of the mortgage.  In the said suit, the lst defendant and

the other children and grandchildren of Anandan Raman, who were

alive at the time of the institution of the suit, raised a plea that the

plaintiffs therein are not entitled to redeem and recover the plaint

schedule property thereunder.  During the pendency of the suit, the

Kerala Land Reforms Act, 1964 was amended by Act 35 of 1969 and

by operation of Section 4A of the provisions of the said Act, which

came into force on  1.1.197o,  the plaintiffs  and defendants .1 to  36

obtained fixity of tenure over the plaint A and 8 Schedule properties.

Accordingly, O.S No.134/1966 was dismissed by the Munsiffs Court,

finding that the landlords  are not entitled for redemption  of the
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property, since the defendants are entitled to fixity of tenure under

the provisions of the Kerala Land Reforms Act.   Aggrieved by the

judgment and decree in O.S.No.134/1966, an appeal was preferred by

the jenmi family before the District Court, Kollam as A.S No.46/1972.

The appeal was also dismissed affirming the findings of the trial court.

Thus, the plaintiffs 1 to 9 and defendants 1 to 36, who are the legal

heirs  of deceased Anandan  Raman,  were  stated to  have become

absolute owners of plaint A and 8 schedule properties and are being

continued as such.

4.       Going by the plaint averments, the children ofAnandan

Raman by name Kesavan, Velu, Neelakandan, Kochupennu, Ummini,

Kunjukali, Gopalan and Krishnan are entitled to 1/8 share each over

the  plaint  schedule  properties.     The  three  shares  entitled  to,

Neelakandan, Krishnan and Gopalan and 1/8 share to Kochupennu

had been released by their legal heirs and, hence, defendants 2 to 7,

who are the children of Kesavan, have got 1/8  share in the plaint A

and 8 schedule properties. It is further contended that the lst plaintiff

and late Vidyadharan jointly got 1/8 share.  The 1/8 share entitled to

Kunjukali  devolved upon Nanu,  Sarada  (9th plaintifD,  Gor^ri  (26th

defendant), Kalyani and Karunakaran (33rd defendant). According to
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the plaintiffs, defendants 8 to 12, who are children of Velu, had got

1/8  share  and they had alienated their  1/8  share in the plaint 8

schedule property in favour of the 37th defendant in the case.  Nanu,

S/o.  Kunjukali  died  after his  marriage  and predeceased his wife.

Nanu, Sarada (9th plaintifD, Gowri and defendants 27 to 32, who are

the children of Kalyani, and the 33rd defendant had got 1/5 share in

the 1/8 share since Nanu died issueless.  Thus, each of them have got

1/4 share in the 1/8 share.  The lst plaintiff and the legal heirs of late

Vidyadharan, who are plaintiffs 2 to 8 and lo to 12, had got 1/8 share

jointly.  It is further averred that Sarada, the 9th plaintiff, had got 1/4

share in 1/7 share, that is 1/28 share.  It is further conten.ded that the

ist plaintiff had got 1/2 share in the 1/4 share and the plaintiffs 2 to 8

and lo to 12 got 1/2 share in 1/7 share, that is 1/14 share.  Though the

plaintiffs had demanded the defendants 1 to 33 to join with them for

partition  of the  plaint  schedule  property,  they did not  accept it.

According to the plaintiffs, the 33rd defendant had constructed certain

shop  rooms  on  the  western  side  of the  plaint  schedule  property

without the consent and knowledge of the plaintiffs and others.  The

•defendants 38 to 49 are the tenants in the shop room and the 2nd

defendant is using the shop room in the plaint A schedule property
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and making preparations ,for new constmctions in it disregarding the

residence of other co-owners.  Therefore, according to the plaintiffs,

defendants 2 and 33 have no right to make any construction in the

plaint schedule properties since they are only co-owners of the same

along with the plaintiffs and other defendants`.  Defendants 2 and 33

had filed separate whtten statements.  The 37th defendant supported

the plea of the plaintiffs. The 33rd defendant contended that the plaint

schedule property does not belong to the plaintiffs.   'The suit was

instituted by the plaintiffs in collusion with the 37h defendant and his

brother, Saji, just to harass the defendants.  The deceased Anandan

Raman  had  not  obtained  possession  over  the  plaint  8  schedule

property   by   virtue   of   the   ottikuzhikanam   document.       The

ottikuzhikanam  document is  only `a purakkczdczm,    insofar as  the

plaint  8  schedule  property is  concerned.    The  plaint  8  schedule

property came into the possession of Anandan Raman only after lo81

M.E.  In lo88 M.E Anandan Raman partitioned his property among

his children and shifted his residence to Parippally. Thereafter, it was

the  mother  and  brothers  Of  the  33rd  defendant,  who  were  in

possession  and  enjoyment  of the  plaint  8  schedule  property by

residing in the building in  it.   While so,  the  sister(s)  of the  33.rd



2 02 5 : KER : 2 610 6

REA  NO.   52   0F  2009

22

defendant was/were married off by making use of his own funds. The

mother of the 33rd defendant died in the year 1943 and the marriages

of the younger sisters, including the 9th plaintiff, were conducted in

the year 1945.  From 1945 onwards, the 33rd defendant is in absolute

possession  and  enjoyment  of the  plaint  8  schedule  property by

residing in it along with his family and making improvements.  The

brother of the 33rd   defendant,  Padmanabhan Nanu continued to

reside along with him and his family in the building in the plaint 8

schedule property and by 196o, he shifted his residence to Pulickal

veedu.   After 1945, none of the sisters of the 33rd defendant have

resided in the house along with the 33rd defendant in the plaint 8

schedule property.  Thus, plaint 8 schedule property remained in the

exclusive   and   absolute  possession   and  enjoyment   of  the   33rd

defendant and his family ever since 1945.  The 33rd defendant further

raised a plea that in the year 1974, he filed O.A.No.74/1974 before the

Ithikkara  Land  Tribunal,  in  which  Raman  Neelakantan,  Raman

Krishnan,   Raman   Gopalan,   Padmanabhan   Nanu,   Narayanan

Vidyadharan, Vasu,  Raveendran, Velu Raghavan,  K,unchali  Gouri,

Kunchali Kallyani and Kunchali Sarada, who are the children and

grandchildren  of  deceased  Anandan  Raman,  were  impleaded  as
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respondents/ intermediari,es along with the members of the jenmi

family. Subsequendy, the said O.A was amended on knowing that the

right available to the 33rd  defendant under the Ke`rala Land Reforms

Act is as a deemed tenant.  Meanwhile, the Ithikkara Land Tribunal

was abolished, and the said O.A was transferred to the Kollam Land

Tribunal and renumbered as O.A No.5oo/1975, and by order in the

said O.A, the 33rd defendant obtained purchase certificate in respect

of the  plaint  8  schedule  property having  an  extent  of 18  cents.

Therefore,  it  was  specifically  contended  that  once  the  purchase

certificate was issued, the 33rd defendant has absolute right, title, and

interest over the property. It was also contended that the right, if any,

of the  plaintiffs  had  lost by  adverse  possession  and  ouster  and,

therefore, the suit be dismissed.

5.       Onbehalfofthe plaintiffs, Exts.Al to A43 documents were

produced and marked.  Exts.Bl to 814 were marked on the side of the

defendants.  The report of the Advocate Commissioner was marked

as  Ext.C1.   PWs Jl to .3 were examined on behalf of the plaintiffs,

whereas DW.1 was examined on behalf of the defendants. On the basis

of the evidence and pleadings on record, the trial court framed the

following issues : -
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"1)         Whether the suit is bad for non-joinder of

necessaryparties?

Whether the plaint schedule properties are

available for partition?

3)          Whether the right if any of the plaintiffs and

othersoverplaintAschedulepropertyislostby

ouster and adverse possession of 2nd

defendant?

4)          Whether plaintiffs are taking any share in the

plaint schedule items?

l^7hether and defendant has made

substantial improvements in plaint A

schedule item No.1 as   contained?  If so,

whether he is entitled to any value of

improvements?

6)          Whether plaint B schedule property belongs to

33rd defendant alone?

Whether the 33rd defendant made valuable

improvements in plaint 8 schedule property, if

so whether 33rd defendant is entitled to get

value of improvements?

8)          Whether the suit is not maintainable?

9)           Whether 37th defendant entitled to get

partition     and separate possession of his

share? If so what is his share'?

1o)         Whether injunction prayed for is allowable?
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11)          Reliefs and costs?"

6.       On appreciation of evidence, the trial court came to the

conclusion that the 33rd defendant is not entitled to any absolute right

over the plaint schedule property, inasmuch as the possession of the

33rd defendant was only as that of the other co-owners. Therefore, the

court  came to  the  conclusion  that  merely by obtaining  purchase

certificate, the 33rd defendant will not get any absolute right, title and

interest over the property.   The trial  court further held that the

possession, if any, of the 33rd defendant is deemed to be as that of

other co-owners and, therefore, the 33rd defendant did not have any

absolute  right  over  the  property  and  hence,  decreed  the  suit.

Aggrieved  by  the  judgment  and  decree  in  O.S.No.79/1989,  the

defendants 72 to 74 have preferred the present appeal.

7.       Heard   Sri.S.V.Balakrishna   Iyer,   the   learned   Senior

Counsel, assisted by Smt.Aiswarya Mohan, appearing on behalf of the

appellants  and  Sri.Abraham  George  Jacob,  the  learned  counsel

appearing  on  behalf  of the  46th  respondent/37h  defendant  and

Sri.M.Rajendran Nair, the learned counsel appearing for respondents

lo3 and 104.
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8.       Before  proceeding  to  consider  the  rival  submissions

raised across the bar, this Court finds that except the 37th defendant,

none of the legal heirs of the plaintiffs have contested the present

appeal.   In the backdrop of the above facts, this Court proceeds to

analyse  the  rival  submissions  raised  on  behalf  of  the  parties.

Sri.S.V.Balakrishna Iyer, the learned Senior Counsel appearing on

behalf of the appellants, submitted that as early as in the year 1966,

when the suit was instituted by the members of the jenmi family, the

33rd defendant and his parents were in exclusive possession.   The

Munsiffs Court in O.S No.134/1966 had taken notice of the exclusive

claimofthe2nddefendantovertheplaintAschedulepropertyandthe

33rd defendant over the plaint 8 schedule property.  After filing of O.A

No.33/1974 and after disposal of A.S No.46/1972, the 33rd defendant

obtained  4/8  share  under  Exts.A13  and A14  release  deeds.    The

purchasecertificatehavingbeenissuedonl8.6.1976(Ext.82),thesuit

was instituted only on 14.3.1989, i.e. beyond 12 years of the issue of

the final order (Ext.A18) and the purchase certificate.  In the light of

Exts.A13 and A14, even if it is assumed that the plaintiffs are entitled

to maintain the suit, they are not entitled for share to the extent as

ordered by the trial court.  Out of the 8 sharers, four sharers have no
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claim because of Exts.A13 and A14.  Out of the remaining, the legal

heirs  of Kesavan  do  not have  any claim or right in the plaint 8

schedule  property.    As  far  as  plaintiffs  2  to  8  and  lo  to  12  are

concerned,  they  are  bound  by  Ext.A18  order  because  of  their

predecessor, Vidyadharan, was a party to the proceedings, and he did

not file any appeal against the said order.  None of the children of the

33rd defendant had raised any challenge to Ext.A18 since they did not

file any appeal against the same.  Therefore, the 9th plaintiff is also

bound by the order passed by the land tribunal.  He further pointed

out  that  plaintiff  No.1  having  been  represented  by  her  brother

Vidyadharan, shares of defendants 3 to 7 and 8 to 12 and plaintiff No.1

are also not allottable to them.  Thus, th.e purchase certificate gives

absolute right and title over the plaint 8 schedule property to the

appellants.    It is  further pointed  out that  in  respect of plaint A

schedule item, the right of Kesavan had been recognised as early as in

the year 1944 in Ext.A4 partition deed of 1119 M.E by stating that the

property  will   be   allotted  to   him  without   any  improvements.

Concluding his submissions, the learned Senior Counsel also raised

the  question  of ouster,  especially  in  the  light  of unimpeachable

evidence produced by the. appellants before the trial court. According
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to the learned Senior Counsel, the findings rendered by the trial court

on  the  plea  of  ouster  are  erroneous  and  therefore,  liable  to  be

interfered with by this Court.

9.       On  the  other  hand,  Sri.Abraham  George  Jacob,  the

learned counsel appearing for the 46th respondent, contented that the

plaint schedule properties though originally belonged to Paranthiyil

Veylu, Mangattu family, the properties were mortgaged to Anandan

Raman as ottikuzhikanam.   He reiterated the submissions on the

basis of the averments in the plaint.  It is further contended by the

learned counsel that the 33rd defendant cannot claim exclusive right

over the property by virtue of the proceedings in O.A Nos.5oo/1975

and   733/1975.     According  to  him,   Exts.82   and   84  purchase

certificates had been obtained by fraud and ignored as invalid and

inoperative.    Ext.82,  according to  the  learned  counsel,  had been

obtained  on  the  basis  of  Ext.A21  application  filed  by  the  33rd

defendant and Ext.84 was issued on the basis of Ext.A23 application.

In Ext.A21, the landlord's name is given as Parameswaran Pillai and

the basis of the claim is Ext.A3 judgment and the ottikuzhikanam and

the other claimants mentioned are Raman, Neelakandan, Krishnan,

Gopalan, Ayyappan and Narayanan.   The names\ and addresses of
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defendants 1 to 36 had not been mentioned in either Exts.A2 or A3.

It is further pointed out that the persons who are entitled to the share

on the basis  of Exts.A2  and A3  are not made parties  in the  O.A

proceedings and, therefore, the 33rd defendant is not entitled to claim

any absolute right. It is lastly submitted that, at any rate, Exts.82 and

84 will not affect the rights of the plaintiffs and the defendants.  In

Exts.A4, A13  and A14,  the 33rd defendant admitted the oodrkoor

rights  of  the  others  in  the  ottikuzhikanam  and  therefore,  the

possession of the 33rd defendant is that of a co-owner and therefore,

the rights of other parties cannot be excluded.  Insofar as the plea of

ouster is concerned, according to the learned counsel, though the plea

of ouster is tenable, it ought to have been supported by concrete

evidence. The trial court after appreciation of the evidence had found

that the plea of ouster cannot be sustained and therefore, had rightly

decreed the suit and thus he prayed that the appeal be dismissed by

confirming the judgment and decree of the trial court.

1o.     Shri M.Rajendran Nair, learned Counsel appearing for

respondents lo3 and 1o4 contended that they purchased the property

in the year 2oo6 from the predecessors of the appellants and that the

rights of co defendant was not decided ,in OS No.134 of 1966 and
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hence the contention of the plaintiffs that they took the properties as

co tenant cannot be accepted. In fact, the learned counsel went to the

extent of stating that Late Anandan Raman did not get the property

by virtue of ottikuzhikanam and therefore question of application of

Section 2(39) of the Kerala Land Reforms Act 1964 does not arise. The

subsequent purchase being bona fide in nature, they are entitled to

equity.

11.      I have considered the rival submissions raised across the

bar and have perused. the records.

12.     On the basis of the rival pleadings raised across the bar, it

is imperative for this Court to decide, primarily, two issues;

(a)      Whether the 33rd defendanthad any absolute right or title

over plaint B schedule property by virtue of Ext.82   purchase

certificate?

(b)      If  not,  is  the  plea  of  the  33rd  defendant  on  ouster

sustainable?

13.  Before  delving  into  the  rival  contentions,  this  Court  is

reminded  of  the  fact  that  respondents  lo3  and  lo4  being  the

subsequent purchasers of the property after passing of the decree

cannot  raise   any  contention   other  than  one   available  to  the
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appellants.  Of course,  it  is  open  for them  to  point  out that the

plaintiffs are not entitled to any relief in the suit. In the above back

drop, this Court proceeds to consider the issues presented before it.

Decision of this Coulf on the first issue will determine the fate of this

appeal to  a greater extent and if the  decision is in favour of the

appellants, then the plea of ouster is mere academic,.  However, if the

finding  in  the  first  issue  is  negative,  still,  the  appellants  ,could

successfully maintain ,a plea of ouster.

14. The appellants trace the devolution of their title towards 33rd

defendant  in  the  suit.  To  apprecia.te  the  contention  of the  33rd

defendant,   it  is  important  that  an  extensive  consideration  be

bestowed upon Ext.A2, the judgment and decree in O.S No.134/1966.

It must be borne in mind that the suit was initially instituted by the

members of the jenmi family for redemption of the mortgage.  In the

aforesaid  suit,  it was  specifically noticed by the  Munsiff s  Court,

Kollam that the defendants are entitled to fixity of tenure.  Though

the said judgment was questioned before the appellate court in A.S

No.46/1972,  the  abpeal  was  also  dismissed.    Therefore,  it  is  an

indicative factor to prove that late Anandan Raman had obtained

possession of the property on the basis of the ottikuzhikanam.
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15.,`  Now, coming to the plea of the 33rd defendant that he has

absolute right over the property by virtue of the purchase certificate

issued  by  the  land  tribunal,  certain  unassailable  facts  must  be

discussed by this Court. Ext.A4 is a partition deed between Kurumba,

W/o.deceased Anandan Raman, and eight children.  As per Ext.A4

partition deed, the mortgage righ`t under Ext.Al was divided equally

among the eight children of Anandan .Raman with a specific right to

Kesavan, the father of the deceased 2nd defendant.  Be that as it may,

when Ext.A4 partition deed was executed, Kunjukali was no more and

-  the 33rd defendant did notjoin the partition deed and that other legal

heirs of deceased Kunjukali refused to join as parties to the partition

deed. It is pertinent to mention that the partition deed was executed

in the year 1119 ME. It is worthwhile to mention that the specific case

set up by the 33rd  defendant is that he is in possession of the plaint 8

Schedule property from lo88 M.E. It is indisputable that the mo.ther

of Kamnakaran  died in the year  1943  and in the same year the

partition deed Ext.A4 was executed.    So long as the legal heirs of

deceased Kunjukali did notjoin in execution of Ext.A4,  the plaintiffs

cannot successfully maintain the plea that all the defendants in OS

No.134/1966  are  tenants  in  common  and  Ext.A4  is  binding  on
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defendant  no.33.  The  contents  of Ext.A4  will  go  a  long  way  in

establishing  the  fact  that  the  33rd  defendant  was  in  exclusive

possession of the property. It is in this context, the findings of the

lower appellate court in A.S No.46 of 1972 has to be construed.  The

33rddefendanthadaspecificpleathathehasgotfixityoftenurebased

on his possession as per Section 4A of the Kerala Land Reforms Act,

1964.  This plea was accepted by the appellate court. The finding has

since become final.  So,  when the 33rd defendant set up a plea of

exclusive title over the property, the plaintiffs attempted to get over

the  plea  by  raising  a  contention  that  going  by  Ext.A4,  .all  the

defendants in O.S No.134/1966 are tenants in common. The said plea

found favour with the trial court while decreeing the suit. In view of

the indisputable fact that neither late Kunjukali or her legal heirs

being parties to the partition deed, the contents of the same cannot

bind on them.  Even  assuming that Ext.A4 is binding on the  33rd

defendant owing to its peculiar nature of being a family arrangement,

this Court cannot bu.I notice the compelling facts that the plaintiffs 1

to 8 were allotted the 8th schedule whereas Late Kunjukali and her

legal heirs  were set apart with the 9th item. The description of the 8

Schedule matches with that of the 9th Schedule of Ext.A4. It is beyond
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one's comprehension as to how the plaintiffs could stake their claim

to 8 Schedule property, especially since they were allotted a share

under Ext A4. It must be borne in mind that the suit for partition is

not based  on Ext.A4, but on the assertion that the plaintiffs  are

tenants in common with that of the defendants.   When a further

scrutiny of Ext.A4 is made, it becomes evident that Late Kurumba, the

predecessor in interest of Ummini under whom the plaintiffs 1 to 8

traced their title, reserved life interest only on items 1 to 8 in Ext.A4.

This leads a strong credence to the case set up by the 33rd defendant

that he is in exclusive possession of plaint 8 Schedule property. Still

further, the application before the land tribunal is on the basis of the

finding of the lower appellate court that he is a deemed mortgagee

under Section 4A of the Kerala Land Reforms Act.    If that be so,

inevitably, the finding of the trial court that all the defendants took

the  plaint  schedule  properties  as  tenants-in-common  cannot  be

sustained.  The fact that none of the heirs of Kunjukali was party to

the partition deed is a strong indication that the deceased Kunjukali

held the properties in exclusion to the others.  The staunch silence on

the part of the plaintiffs from lo88 M.E (1943) till 1989 is also a strong

indication that the 33rd defendant was in exclusive possession of the
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plaint 8 Schedule property and, therefore, the finding to the contrary.

by the trial court is palpably wrong.

16.    As  regards  the  application  before  the  land  tribunal  is

concerned,  the  specific  case  set  up  by  the  33rd  defendant,  Sri

Karunakaran, is that the lower appellate court had accepted his plea

that he had got a fixity of tenure under Section 4A of the Kerala Land

Reforms Act, 1964 and hence the application was maintainable.  On

perusal of the Ext.A21 application in OA No.5oo of 1975 on the files

of Ithikkara Land Tribunal, it is evident that the 33rd defendant set up

his title based on the findings of the lower appellate court in A.S No.

46, of 1972.  Still further, the devolution of title is sought to be traced

to  his  mother,  Late  Kunjukali,  who  came  into  possession  of the

property from  her father  Late Anandan  Raman by virtue  of the

ottikuzhikanam in the year lo78 M.E„ When one analyses the finding

of the lower appellate court in A.S No.46  of 1972,  the irresistible

conclusion  is  that  the  33rd  defendant  is  a  mortgagee  under  the

ottikuzhikanam and is entitled to fixity of tenure under Section 4A of

the Kerala   Land Reforms Act,  1964 and thus the application was

perfectly maintainable.  It must be borne in mind that in the light of

the recitals in Ext.A4, the property covered in items 1 to 9 allotted to
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the parties is in the nature of "oodrkoor". Exts.A13 andA14 release

deeds were executed in favour of the 33rd defendant.  It is in this

context that this Court finds considerable force in the submissions of

the learned Senior Counsel, Shri S.V.Balakrishna Iyer, that the 33rd

defendant had impleaded the heads of the 7 branches and his own

brother in OA No.5oo/1975, which led to an order in his favour and

theconsequentpurchasecertificate.Itispertinenttomentionthatthe

father of the 3rd plaintiff, Sri.Vidhyadaran, was a party to O.A No.5oo

of 1975 and that the order passed by the tribunal is thus binding on

the legal heirs. No case of fraud or collision is urged before this Court.

Furthermore, none of the plaintiffs have chosen to appear before this

Court and contest the appeal on merits.

17.     Although     the     learned     Counsel     for     the     46th

respondent/defendant no.37 vehemently pointed out that a reading

of Exts.A13 and A14 will disprove the plea of exclusive possession set

up by defendant no.33 and that the contents of Exts.A13 and A14 will

gotoshowthattheexecutants,thereinhadtherightofinheritanceand

hence the cla.im of exclusive possession is disproved.  However, this

Court is not in a position to accept the argument.  The necessity to

execute   Exts.A13   and   A14   documents   itself   is   beyond   one's
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comprehension,  especially  when  parties  were  allotted  respective

shares in Ext.A4 partition deed.   But even if it is assumed that the

parties therein wanted to reduce their bargain into whting, they were

perfectly entitled to do so.  Still further a close reading of Ext.A13

document shows that the exclusive possession of the 33rd  defendant `

and his mother over the plaint 8 Schedule property is accepted by the

vendors therein. The plaintiffs or as a matter of fact the 37th defendant

cannot eschew a .portion of Exts.A13 and A14 and project only those

parts which are in their favour. When Exts.A13 and A14 are read as a

whole,  the  irresistible  conclusion  is  that  the  33rd  defendant  has

successfully  proved  his  possession  over  the  plaint  8  Schedule

property in exclusion to others.

18. The learned counsel, Sri Abraham George Jacob, further

asserted before this Court that there can be no adverse possession

against a co owner.   In support of his contention, he relied on the

decisions of this Court in Joy Kuriakose Vs Kulakose [2ol5

KHC 2o] and   John.P (dead) Vs P.J.George (dead)  [2o24

KHC 7176].   This Court has no doubt regarding the proposition

canvassed by the leamed Counsel for the 37th defendant.  But the

pertinentquestioninthiscaseisnotregardingadversepossessionbut
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ouster.  Have the appellants succeeded in proving the same?   The

following discussion will ultimately take this Court to the conclusion.

19. The rule regarding what constitutes an ouster of a co-sharer

from  the joint  property  is  well  settled  by  the  decision  of Their

Lordships of the Judicial Committee of the Privy Council in a case

which went from Ceylone.  In Thomas v. Thomas [1855 (2) K&J

79], it was held that possession is never considered adverse if it can

be referred to as a lawful title.  To succeed on the ground of ouster,

the person setting up ouster is bound to show that he did set up

adverse or independent title during the period, which was beyond the

statutory period of 12 years.

2o.    The  uninterrupted  sole  possession  of  such  property,

without more, must be referred to the lawhl title possession by the

joint holder to use the joint estate, and cannot adversely claim against

other interested members. The possession may be either lawful or

unlawful, in the absence of evidence, it must be assumed to be the

former.  While deciding the question of ouster or exclusion from the

joint property in true route what is deducible is that there can be no

adverse possession by one co-sharer as against others until there is an

ouster or exclusion and that the possession of the co-sharers becomes
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adverse to another co-sharer from the moment when there is ouster.

That is after the assertion of an ouster title by one co-sharer against

the other and to the knowledge of the latter.

21..    In Govindammal v. R.Perumal chettiyar.& Others

I(2oo6)  11 SCC 6oo], the Supreme Court held that a co-sharer

becomes constructive trustees of the other co-sharers and the right of

a  person  or  its  predecessor  in  interest  is  deemed  to  have  been

protected by the trustees.    In order to  prove  ouster and  adverse

possession against the co-sharer, the following relevant factors have

to be taken into consideration:

(i)Exclusive possession and perception of profits for well

over the period prescribed by the law of limitation;

(ii)         Dealings  by the  party in  possession treating  the

properties as exclusively belonging to him;

(iii)        The means of excluded co-sharer of knowing that

his title has been denied by the co-owner in possession.

22.    Again, in Des Raj & Ors vs Bhagat Ram (Dead) By

Lrs. & Ors I(2oo7) 9 SCC.'641], the Supreme Court considered the

issue of adverse 'possession and ouster in suits relating to partition.  It

was held that a plea of adverse possession or a plea of ouster would
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indisputably be governed by Articles 64 and 65 of the Limitation Act.

Mere assertion of the title by itself may not be sufficient unless the

pardes prorve cminis possidend±.

23.    In B.R.Patflv. TulsaYsawkar &Others [2o22 SCC

OnLine SC 24o], the Supreme Court had occasion to consider the

plea of ouster in a wider perspective and it was held that the very

essence of adverse possession and therefore ouster lies in a party

setting up a hostile title in himself. The possession of a co-owner is

ordinarily on his behalf and also on behalf of the entire body of the

co-owners. In the case of an ouster, the co-owner must indeed have

the hostile animus. He must assert a title which is not referable to a

lawhl title.

24.    Based on the principles expoundedby the supreme court

in the aforesaid decisions, it becomes imperative for this Court to

deduce the evidence that is adduced in the present case to consider

the plea of ouster in a deeper perspective. Apart from the evidence in

the present case, the pleadings of the 33rd defendant in the written

statement show that 12  shop rooms were coristructed by the 33rd

defendant after issuance of the purchase certificate and the same were

let out.  The plaintiffs have no case that at any point of time prior to
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the institution of the suit, they had demanded any share of the rent

that was derived from the shop rooms. A reading of Ext.A2 judgment

shows that the averment of the 33rd defendant herein who was a party

to the suit, that he is in .exclusive possession of the plaint 8 schedule

property and the house  constructed therein is  not seen  disputed

seriously by either Vidyadharan, the predecessor in interest of the

plaintiffs or any other person.   The house, which was the subject

matter of the proceedings in O.S No.134/1966, was demolished and

re-constructed in 1977, and thereafter, fou`r` shop rooms were built in

the year 1978.  Either immediately after the ].udgment was rendered

in O.S No.134/1966 or within the statutory period of limitation of 12

years before the date of filing of the suit in the year 1989, it appears

that none of the parties had come forward with any claim for share in

the plaint schedule properties.  It was only when the legal heirs of the

33rd  defendant started construction of the building in the year 1988,

the suit was filed.

25.     One   additional fact which would prompt this Court to

hold in favour of the appellants on the plea of ouster is Exts.Cl and

C1(a) reports.  The report of the advocate tcommissioner shows that

the building was constructed earlier and it is pretty old at the time of
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his visit. Therefore, there is a clear indication that the building was in

existence  immediately  after  the  Ext.82  purchase  certificate  was

obtained.

26.    Before concluding finally on the issue ofouster, this court

needs to take note of the contention raised on behalf of the 37th

defendant.  No doubt, the learned counsel is right in contending that

mere nonparticipation in the rent and in profits of the land of a Co-

sharer does not amount to ouster and give. title by adverse possession

to the other co-sharers.  But, this Court cannot ignore the fact that

none of the plaintiffs have come forward to contest the appeal on

merits and it is only the 37th defendant is contesting the  case.  This,

gives a strong indication that the plaintiffs have instituted the suit

solely  at  the  instance  of the  37h  defendant  for  the  purpose  of

harassing the appellants.

27.  With 'these impelling facts, when this Court proceeds to test

the findings of the trial court,` the inescapable conclusion is that the

trial court misdirected itself to, the entire issues ''by pining down the

appellants to the findings of the trial court in OS No.134/1966. In the

considered view of this Court, the findings in OS No.134/1966 having

merged into the findings in A.S No.46 of 1972, the trial court went



2 0 2 5 : KER : 2 610 6

RFA  NO.   52   0F  2009

43

wrong in holding that since defendants were tenants in common, the

application  filed by the  33rd  defendant was  for the benefit' of all

tenants in common and the purchase certificate issued in his favour

will inure to the benefit of all others. The primary concern of this

Court was to see whether the appellants have discharged the burden

and proved that they were in exclusive possession of the property to

the knowledge of others. The contents of Exts.A4, A13 and A14 and

other evidence show that the appellants have discharged the burden.

Therefore, this Court finds that the plea of ouster insofar as the plaint

8 schedule property in which the appellants are in possession must

be sustained.   This is more so when as regards plaint A schedule

property, there is no challenge by the aggrieved party against the

judgment and decree of the trial court.

As an upshot of these discussions, this Court is of the considered

view that the trial court erred egregiously in decreeing the suit insofar

as the plaint 8 schedule property is concerned.  Therefore, this Court

isleftwithnootheralternative,buttointerferewiththejudgmentand

decree of the trial court.   Accordingly, the appeal is allowed.   The

judgmentanddecreeofthetrialcourI,insofarastheplaint8schedule

property is concerned, in O.S No.79/1989 is set aside and the suit will
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stand dismissed as against the plaint 8 schedule property.   No order

as to costs.

Sd/-
EaswA~s.

JUDGE
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